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J31 Patents C^99 

29 1 k99 Most Cited Case's 

Statutory requirement iliat patent specification 
contain written description of invention is separate 
and distinct from enablement requirement, and 
purpose of written description requirement is broader 
than to merely explain how to nuike and use 
invention: mther. applicant must al&o convey widi 
reasonjible clarity 10 tbose jjkilled in the art that, as of 
filing date sought, he or she wag in possession of the 
invention. 35 U.S.C.A. 6 I 17. 

\4\ Patents €=>99 
291k99 Most Cited Ca^^ia 



Coiporalion, its licensee and its sublicensee filed suit 
seeking declaratory judgment that their dual-lumen 
hemodialysis catlieUsrs did not infringe defendant's 
United States patents. The District Court. 745 
RSupp. g]7, Frank H. Easterbrook, Circuit Judge, 
sitting by designation, held that two of defendant's 
patents were invalid. Appeal was taken. The Court 
of Appeals, Rich, Circuit Judge, held that tnatcrial 
issues of fact existed as to whether design 
application's drawings provided "written description" 
of invention adequate to support claims of invalidated 
patents. 

Reversed and remanded. 



WestHeadnotcs 

HI Federal Courts ^^766 
i7QIlk766 Most Cited Cases 

In revicwinc district court's grant of summary 
judgment, appellate court is not bound by district 
court's holding that no material facts are in dispute; 
rather, appellate coun must make independent 
determination as to whether standards for summary 
judgment have been met. 

Ill Courts ^^90{2) 

100^:90(2) Most Cited Cases 

Decisions of three-judge panel of Federal Circuit 
cannot overtuni prior procedencial decisions. 



Drawings alone may be suiUcient to satisfy statutory 
requirement that patent spitcification include written 
description of invention, and whether drawings are 
those of design application or utility application is 
not detc:rminative. 35 U.S.C .A. ^117 

ISl Patents €==>99 

29Ik99 Most Cited Cbsps 

When determining whether drawings satisfied 
statutory requirement that p.itent specification include 
written description of pateni, district court should not 
have required that design application drawmgs 
describe what was novel or important; there was no 
legally recognizable or prelected essential clement, 
gist or heart of invention ir combination patent, 35 
LT.S.C.A.^ l\2 — 

161 Patents €==^99 

29lk99 Most Cited C^ser 

District court, when drtermLiing whether drawings of 
catheter satisfied statutory requirement that patent 
specification include written description of invention, 
erred in taking patentholdei»s other catheter patents 
into account, inasmuch as patentholder's later 
patentbg of inventions involving different range 
limitatioTXS was iirelevant to written description issue 
35Lr.S.C\A . _$ 112 . 

121 Patents €>=>99 
291 k99 Most Ciied Cajtes 

SufficicDcy of application under statute requiring that 
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parent specificaiior include witten descripiion of 
invention must be judged as of filing date. 35 

181 Patent €=^99 
2»lk99 Most Cited Ca^cs 

District court, when determining whether drawings of 
catheter in design application sufficed to satisfy 
statutory requirement that paicnt specification include 
wntten description of invention, cnxed in applying 
legal standard that essentially required drawings of 
design application to necessarily exclude all 
diameteis of catheter's return lumens other than those 
within claimed ranse. 35 U.S.C.A. 5 \ n 

121 Patents €==>323 J5(3) 
2Mk323.2r3^ Most Cited Cn<:r^ 

Expert's declaration regarding what drawings in 
patent design application Conveyed to those skilled in 
the art, when coupled with nonrefiwation thereof, was 
sufficient to raise genuine issue of material fact 
precludmg summary judgment as to whether utility 
patents for catheter were entitled to benefit of filing 
date of patentee's carlier-filed design patent which 
U SC A^^S n T ^^^^"^ ^^^^'y patents. 35 

1101 Patents €=^323.2(3) 

Material iAsues of fact existed as to whether drawings 
m patent design application provided sufficient 
written description of invention as required by patent 
statute, precluding summary judgment on issue of 
whether claims of utiUty patents were entitled to 
benefit of filing date of patentee's earlier- filed design 
patent apphcation, which comprised same drawings 
35 utility patents. 35 U.S.C.A. ^ 1 

Patents €=>328(2) 

29lk32Sr2^ Most Cited Cr.^ p^ 



4,568329 . 4,692 
*155 6 WillUin 



Cited. 
J^^jVlcntlik, 



Lemer, 



. -— ^-i »w..4w«, David, 

Uttent>erg, Krumholz & Mentlik, Westfield, *1557 
N.J., argued, for plaintiffs-appellees. With him on 
tiie brief, were Roy H. Wepncr, Jo hn R. Nelson and 

Joserph S. r .ittpnhprg 

Raymond p. Nim. Niro, Scavone, Haller & Niro, 
Chicago, III., argued, for defendants-appellant? 
With him on the brief, were Josenh Hop ti^y and 
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iohnCJajika. Of Coua^el was Michael 2_Miiz:Ztl. 

Michael ). SwecrrilPT, Daiby & Darby, New York 
City, represented defentiants- appellants, Quinton 
instruments Co. 



Before RICH, MICHEL and PLAGKR. Circuit 
Judges. 



RICH, Circuit Judge. 

Sakharam D. Mahurkar and Quinton Instruments 
Con^imy (collectively Mahurkar) appeal from die 
September 12, 1990 partial fmai judgment FFNll of 
tfie United States Diatrict Coun for the Northern 
District of Illinois, Eawrerbrook, J., sitting by 
designation, in Case No. 8;^ C 4997. Granting partial 
summary judgment to Vas-Cath Incorporated and its 
licensee Gambro, Inc. (collectively Vas-Cath) the 
district court declared MaJiurkar's two United States 
iitiliiy gatents Nos. 4,568.329 r%7Q pt^.^ ^nd 
4^92.141 n41 n.r.n.^ titled •"Double LunSn 
Catheter," mvalid as anticipated under 35 U.S.C_jg 
.LQ2lbl. In reaching its decision, reponed at 745 
RSupp. 5T7, 17 TJSP07d_Lm the district 
concluded that none of the twenty-one claims of the 
two utility patents was cncided, under 35 U.S.C. § 
120, to the benefit of the filing date of Mahurkar's 
carber-nied United States design paicnt application 
Serial No. 356,081 C081 design application), which 
compmed the same drawijigs as the utility patents, 
because the design application did not provide a 
"written description of die invention" as required by 
35 U.S.C. j 117,. first par.igraph. We reverse the 
grant of summary judgmmt with respect to all 
claims. 



EML The district court directed entry of 
final judgment as to the issue of patent 
invalidity pursuant to FedA Civ P. Sitfh} 

BACKGJIOUND 

Sakharam Mahurkar fil.td the '081 design 
application, also titled "Double Lumen Catheter " on 
March 8, 1982. The application was abandoned on 
November 30, 1984, Figures 1-6 of the '08) design 
application are reproduced below. 

*155H 
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As 

shown. Mahurkar's catheter comprises er comprises a 
pair of rubes (lumens) desigaed to allow blood to be 
removed from an artery, piocessed in an appsuratus 
that retnovc& impurities, ajid returned clos« to the 
place of removal. Prirr art catheters utilized 
concentric circular lumens, while Mahurkar's 
employs joined semi-circulir tubes that come to a 
single tapered tip. Advaiitageously, the puncture 
area of Mahurkar's semicircular catheter is 42% less 
than that of a coaxial catlieter carrying the same 
quantity of blood, and its conical tip yields low rates 
of injury lo the bk>Qd. The i^rior an coaxial catheters 
are now obsolete; Mahurl^.ar's catheters appear to 
represeni more than half ol the world's sales. 745 
F.Supp. at 52Q. 17 USP02d xt 1353^54. 

After filing the '081 design apphcation, Mahurkar 
also filed a Canadian InduMrial Design application 
comprising the same drawin;ss plus additional textual 
descr^tion. On August 9, ] 982» Canadian Industrial 
Design 50,089 (Canadian '089) issued on that 
application. 

More tlian one year later, on October 1, 19S4, 
Mahurkar filed the first of two utihty patent 
applications that would give rise to the patents iww 
on appeal. Notably, both utility applications included 
die same drawings as the 081 design application. 
fFN21 Serial No, 656»60l ('eOl utility application) 
*1559 claimed the benefit < if the fihng date of the 
'081 design application, hav ng been denominated a 
"continuation" thereof. In im Office Action mailed 
June 6, 1 985, the Patent and Trademark Office (PTO) 
examiner noted that "the pricr application is a design 
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application/' but did not dispute that the '601 
application was entitled to its filing date On 
Jamiary 29, 19S6, Mahurkar filed Serial No. 823,592 
(■592 utaity application), again claiming the beaefit 
of the filing date of the '081 design application (the 
'592 utility application was denominated a 
continuation of the '601 utUily application). In an 
office action mailed April 1, 19S7, the examiner 
stated that the '592 utility application was 
"considered to be folly supported by applicant's 
parent application SN 356.081 filed March 8, 1982 
[the ' 081 design application]. " The '601 and '592 
utility applications issued in 1986 and 1987 
respectively, as the '329 and -141 patents , the subjects' 
ot this appeal. The independEnt claims of both 
patents are set foith in the Appendix hereto. 



FN2^ The utility patent drawings contain 
additional but minor shading and lead lines 
and reference numerals not present in the 
design application drawings. 



Vas-Cath sued Mahurkar in June 19SS, seeking a 
declaratory judgment that the catheters it 
manufactured did not infringe Mahuikar's '329 and 
*I4] utilily par<^nt_s>_[FN3J Vas-Catli's con^laint 
alleged, inter alia, that the ' 329 and '141 natema were 
both invalid as anticipated under 35 U S.C. § 1 02(b) 
by Canadian '089. Vas-Cath»s anticipation theory 
"was premised on the argument that the '329 and '141 
Eatente were not entitled under 3 5. U.S.C. ^ "]2Q 
1^4] to the fihng date of the '081 design application 
because its drawings did not provide an adequate 
"written description" of the claimed invention as 
required by 35 U.S.C. S 112 fust paragraph. 



FN3. Vas-Cath'5 apprehension of suit 
apparently arose from a 1988 Canadian 
action instimted by Mahurkar for 
infringement of Canadian *089. 



rN4. Section 120 . tilled "Benefit of Earlier 
Filing Date in the United States." provides 
(en^hasis ours): 

An application for patent for an invention 
disclosed in the maftner provided by the first 
paragraph of secuon 1/2 of this title in an 
application previously filed in the United 
States, or as provided by section 363 of this 
title, which is filed by an inventor or 
inventors named in the previously filed 
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application shall have the same effect as to 
such invention, as though filed on the date 
of the prior application, if filed before the 
patenting or abandonment of or teraiination 
of proceedings on die first appHcation or on 
an application mniUrly entitled to the 
benefit of the filing date of the first 
application and ii it contains or is amended 
to contain a specific reference to the earlier 
filed apphcation. 



Mahurkar counterclaimed, alleging infringement 
Both poniea moved for sur rniary judgment on certain 
issues, including validity. For purposes of the 
summat-y judgment motion. Mahurkar conceded that 
If he could not antedate it, Canadian '089 would 
represent an enabling and ihus anticipating S 102(b^ 
reference against the claims of his '329 and '141 
UtUity patents. 745 RSim-. at S^i, ly USP02d at 
i35ii Vas-Cath conceded that the "081 design 
drawings enabled one skilkd in the art to practice the 
claimed invention witliin the meaning of 35 U.S.C. S 
JJ2, first paragraph. Id Thus, the question before 
the district court was whether the disclosure of the 
'081 design application, namely, the drawings 
without more, adequately meets the "written 
description" requirement aJso contained in i_n2, 
first paragraph, so as fo entitle Mahurkar to the 
benefit of the 1982 filing date of fiic '081 design 
application for his two utility patents and thereby 
antedates Canadian ' 089. 

Concluding that the drawings do not do so, and that 
therefore the utility pateots are anticipated by 
Canadian '089, the district court held the 329 and 
'141 parents wholly invalid under 35 U.S.C g 
id at 524. \l USPQ2d at n^8^ and 
subsequently granted Mahuikar's motion for entry of 
a partial final judgment unduT Fed.R.Civ.P. 54j[h) on 
the validity issue. This appe;il followed. 

DISCUS,S10N 

The isMie before us is whether the district court erred 
in concluding, on summary Judgment, that the 
disclosure of the '081 design application does not 
provide a UJ2, first paragrsiph ''written description" 
adequate to support each of the claims of *1560 the 
'329 and '141 patents. If the court so erred as to any 
of the 21 claims at issue, the admittedly anticipatory 
disclosure of Canadian '089 ^vill have been antedated 
(and the basis for the court's grant of summaiy 
judgment nullified) aa to thosi? clahns. 
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111 In reviewing the district court's grant of suixunaTy 
judgment, we are not bound by its holding doat no 
material facts are in dispute, and must make an 
independent determination as to whether ihe 
standards for sumniary judgment have been met, 
CjRj Bard, Inc. v. Advanced Cardiovascular Systems. 
911 F.2d 6 -70 , 573. 15 USPOZd 1540. 
fFed.Cir.l9»Q) . SmmnaTy judgment will not lie if 
the dispute about a material fact is "genuine," that is, 
if ihe evidence is such that a reasonable jury could 
return a verdict for tlie nonmoving party. Anderson v. 
Liberty Lobbv. Inc.. 477 U.S. 242. 24«. 10^ .<S g t 
2505,2510,91 L.Ed.2d202n986V 

The "Written Description " Requirement of ^ iI2 

The first paragraph of 35 U.S.C. § 112 requires that 
[t]he specification shall contain a written 
description of the invention, and of the manner and 
process of making and using It, in such full, clear, 
concise, and exact terms as to enable any person 
vskilled in the art to which it pertains, or with which 
it is most nearly connecred, to make and use the 
same, and shall set forth the best mode 
contemplated by the inventor of canying out his 
invention. 

(Emphasis added). Application of the ''written 
description" requirement, derived from the portion of 

5 lis emphasized above, is centra] to resolution of 

this appeal. The district court, having reviewed this 
court's decisions on the subject, remarked that 
"[ujnfortunatcly, it is not so easy to tell what tlie law 
of the Federal Circuit is." 745 F.S u pp. at 522. 17 
USPQ 2d at 1356. Perhaps that is SO, and, dierefore, 
before proceeding to the merits, we review the case 
law development of the "written description" 
requirement with a view to improving tiie situation. 
rFN51 



FN5. For additional background, see 
Rollins, " 35 use 120> -Tlie Description 
Requirement," 64 J.PatOffSocy 656 
(1982); Waltei-scheid, "Insufficient 

Disclosure Rejections (Part III)," 62 
J-PatOffSocyie^ (1980). 



The cases indicate that the "winen description" 
requirement most often comes into play where claims 
not presented in the application when filed arc 
presented thereafter. Alternatively, patent applicants 
often seek the benefit of the fihng date of an earUer- 
flled foreign or United States application under 3^ 
U.S.C. 6 1 Ig or 35 U.S.C. 6 120 . respccrively, for 
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claims of a later-filed application. The question 
raised by these situations s most often phrased as 
whether the application provides "adequate support** 
for the claim(s) at issue; it has also been analyzed in 
terms oi' '^ncw matter" under 35 U.S.C ^ 132 The 
"written description" question similarly arises in the 
interference context, where the issue is whether the 
specification of one party to the interference can 
support the claim(3) corresponding to the counc(s) at 
issue, i.e„ whether that party "can make the claim" 
corresponding to the interfeietice count. 

To the uninitiated, it may seem anomalous that the 
first paragraph of 35 U.S.C. $ 112 has been 
interpreted as requiring a separate "description of the 
invention," when the invention is, necessarily, the 
subject matter defined in the claims under 
consideration. S^e fn re W-inht. 866 F.2d 422. 424. 
9 USPQ2d 1649. 1651 fFidCir. 1989V One may 
wonder what purpose a separate "written description" 
requirement serves, when tt.c second paragraph of 5 
Ul expj*essly requires tliat t le applicant conclude his 
specification "with one or more claims particularly 
pointing out and distinctly claiming the subject 
matter which the applicant rirgards as his invention/' 

One explanation is hisiorical: the "written 
description" requirement was a part of the patent 
statutes at a time before cliiims were required. A 
case in point is Evans v Bclon, 20 U.S. (7 Wheat.^ 
356. 5 L.Ed. 472(18221 in ^vhich the Supreme Court 
affirmed the circuit court's decision that the •1561 
platntifPs patent was "deficient," and that the plaintiff 
could not recover for infiTnf..ement thereunder The 
patent laws then in effect, ramely the Patent Act of 
1793, did not require claims, but did require* in its 3d 
section, tliat the patent applicant "deliver a wrinen 
description of his invention, and of the maimer of 
using, or process of compounding, the same, in such 
full, clear and exact terms, as to distinguish the same 
from all things before known, and to enable any 
person skilled in the art or science of winch it is a 
branch, or with which it is riost nearly connected, to 
make, compouod and use the same.. ." Id. at 430. In 
view of this language, the Court concluded ihar the 
specificacion of a patent had two objects, the first of 
which was "to enable artizasis to make and use [the 
invention],..." Id. at 433. The second object of die 
specification was 
to put the public in posse ssion of what the party 
claims as his own invenriori, so as to ascertain if he 
claims anything that is in common use, or is 
already knoivn, and to guard against prejudice or 
injury from the use of an invention which the party 
may otherwise innocently suppose not to be 
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patented. It is, therefore, for the purpose of warning 
an innocent purchaser, or other person using a 
machine, of his infringement of the patent; and at 
the same time, of taldiig from the inventor die 
means of practising upon the credulity or the fears 
of other persons, by pretending that his invention is 
more ihan what it really is, or difiTcrent from its 
ostensible objects, that Ae patentee is required to 
distinguish his invention in his specification. 
Mat 434. 

A second, policy-based rationale for the inclusion in 

^ LJ2 of both the first paragraph "written 

description" and the second paragraph "definiteness" 
requirements was set forth in R enso Co, v. Malms' 
MMh^^e Sl R2d 535 _551. 211 U SPjjJW^^^ 
f3d CixJ, cm. denied, 454 U.S. 1Q55, 102 S.Ct . 600. 
7Q L.Hd.2d59l HOftn : 
fT]hcre is a subtle relationship between the policies 
underlying the description and definiteness 
requirements, as the two standards, while 
con5)lcmentary, approach a similar problem from 
different directions. Adequate description of the 
invention guards against the inventor's 
ovcTTeaching by insisting that he recount his 
invention m such detail that his future claims can 
be determined to be encompassed within his 
original creation. The definiteness requirement 
shapes the future conduct of persons other than ifae 
inventor, by insisting that they receive notice of the 
scope of the patented device. 

With respect to the first paragraph of g 1J2 the 
severability of its "written description" provision 
from its enablement ("make and use") provision was 
recognized by this court's predecessor, the Court of 
Customs and Patent Appeals, as early as In re 
Ruschi^. ^79 F.2d 990. 154 USPQ 118 (CCPA 
1967). Although the appellants in that case had 
presumed that the rejection appealed from was based 
on the enablement requirement of S 112. id, at 995. 
154 USPQ at 123^ the court disagreed: 
[T]hc question is not whether [one skilled in the 
art] would be so enabled but whether the 
specification discloses the conqjound to him, 
specifically, as something appellants actually 
invented.... If [the rejection is] based on section 
112, it is on the requirement thereof diat "The 
specification shall contain a written description of 
the inventton * * *," (Emphasis ours.) 
JjL at 995-96, 154 tlSPgLaUai (first emphasis 
added). The issii*;, a? the court saw it, was one of 
fact! "Does the specification convey clearly to those 
skilled in the art, to whom it is addressed, in any way, 
the information that appellants invented that specific 
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compound [claimed]?' V dLat 996. 154 USPq atjrv 

In a 1971 case again involving chemical subject 
matter, the court expressly stated diat "it is possible 
for u specification to enable the practice of an 
invention as broadly as it is claimed, and still not 
describe that invention." In re DiLeone ^ 43 <^ F2r| 
1404 , 1405. 16S USPQ SO? ^^O^t (^ QpA 19711 
(emphasis added). As aa exan^Ie, the court posited 
the simation "where the specification discusses only 
compound A *1562 and contains no broadening 
language of any kind. This might very well enable 
One skilled in the art to inake and use coinpounds B 
and C;; yet the class consisting of A, B and C has not 
been described." /rf,^tl^^Q5n^1 , 168 USPQ 593 n. 1 
(emphases in original). See also In re /lhlhrc>r^ht 
435 F.2d OQS 91 L 16^< USPQ 29,1, 296 rcCPA 
1971} (although disclosiu c of parent application may 
have enabled production of claimed esters having 2- 
12 methylene groups, it <»nly described esters having 
3-12 jnethylene groups). 

The CCPA also recogtuzed a subdc distinction 
between a written description adequate to support a 
claim luider g 112 and a written description 
sufficient to anticipate its subject matter under S 
lQ2(b). The difference between "claim-supporting 
disclosures" and "claim-ariticipating disclosures" was 
dispositive in In_reLukac 'i, 442 F.2d 967. 169 USPQ 
795 (CCPA 1971). when die court held that a U.S. 
''grandparent" application did not sufficiently 
describe the later-claimed invention, but that the 
appellant's intervening British application, a 
countLipart to the U.S. application, anticipated the 
claimed subject matter, As the court pointed out, 
"the description of a sin^^le embodiment of broadly 
claimed subject matter constitutes a description of the 
invention for anticipation purposes whereas the 
same information in a spi;cification might not alone 
be enough to provide a d-jscripiion of that invention 
for puiposes of adequate disclosure...." Id. at 970. 
169 USPQ at 707 (citations omirted). 

The purpose and applicability of the "written 
descrijrtion" requirement were addressed in Jn re 
Smith and Huhin. 481 r.2d 910. 178 USPQ 620 
fCCPA l?73)r where the coun Stated: 
Satisfaction of the desc7iption requirement insures 
that subject matter presented in the form of a claim 
subsequent to the filing date of the application was 
sufficiently disclosed at die time of filing so that 
the prima facie date of invention can fairly be held 
to be the filing date of the application. This 
concept applies whethei- the case factually arises 
out of an assertion of ecdtlement to the filing date 
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of a previously filed application under S 120 ... or 
arises in the interference context wherein the issue 
is support for a count in the specification of one or 
more of the parties ... or arises in an ex parte case 
involving a single application, bul where the claim 
at issue wa^ filed subsequent to the filing of the 
application.... 

fd ac 914. 178 USPQ at 623-24 (citations omitted). 

The CCPA's "written description" cases often 
stressed tlie fact-specificity of the issue. See, e.g., in 
re Werthffim, 541 F.2d 257. 262. 191 USPQ 90. 06 
LCCPA 1976> ("The primary consideration i% factual 
and depends on the nature of the invention and the 
amoimt of knowledge imparted to those skilled in the 
art by the disclosure") (emphasis in original); In re 
Smith. 458 F.2d 1389> 1395. 173 USPQ 679. 683 
(CCPA 1972^ ("Precisely how close rhe description 
must come to comply wiih 1 12 must be left to 
casc-by-case development"); DiLeohe. 436 F.2d at 
1405.168 USPQ at 503 ("What is needed to meet the 
description requirement will necessarily vary 
depending on the nature of the invention claimed"). 
The court even wenl so far as to state: 
[l]t should be readily apparent from recent 
decisions of this couit involving the question of 
compliance with the description requirement of S 
J_12 that each case must be decided on its own 
facts. Thus, the precedential value of cases in this 
area is extremely limited. 

In re Drhcoll, 562 F,2d 1245. 1250. 195 USPQ 4.^4. 
438 fCCPA 1977) . 

Since its inception^ the Court of Appeals for thc 
Federal Circuit has frequently addressed the "written 
description" requirement of i_lJ2. rFN61 A fairly 
uniform standard *1563 for determining compliance 
with the "written description" requirement has been 
maintained throughout: "Although [the applicant] 
does not have ro describe exactly the subject matter 
claimed, ... the description must clearly allow persons 
of ordinary skill in the art to recogni2e that [he or 
she] invented what is claimed.'' I n re Costeli. 872 
F.2J 1Q08. 1012. 10 USPQ2d 1614. 1618 
(Fed.Cir.19S9) (citations omitted). "[Tlhe test for 
sufficiency of support in a parent application is 
whether the disclosure of the application rehed upon 
'reasonably conveys to the artisan that the inventor 
had possession at tbat tjnnie of the later claimed 
subject matter.'" Ralston Purina Co. v. Far-Mar-Co. 
Inc.. 112 F.2d 1570, 1575, 227 USPQ 177, 170 
(Fed.Cir.198 5) (quoting In rcKaslow, 101 F.2d 1 366^ 
1375. 217 USPQ 1089. 1096 (Fed.Cir 19^?)V ^Our 
cases also provide that conqiliance with the "written 
description" requirement of $ 112 is a question of 
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fact to be reviewed under the clearly erroneous 
standard. Cosieh. 872 F.2d at 1012. 10 USPQ2d at 
1618; Utter v. Hiraf^a. 845 R2d 993, 998. 6 USPQ2d 
1709. 1714 fFed Cif. 1988V 



FN6: See, Chester v. Miller. 906 F.2d 1574. 
15 USP02d 133: ; (Fc d.CirJ990) (parent 
application's disck sure of chemical species 
coTVitituted l02(i>) prior art againsc 
continuation-in-part (c-i-p) application on 
appeal, but did not provide sufficient written 
description to support c-i-p's claims to 
encon^as5ing gen as); Jn re Gosteli. 872 
F.2d 10Q8. l OUSP Qld 1614 (Fed. Cir. 1989) 
(foreign priority a implication's disclosure of 
chemical subgenus was insufficient written 
description to support genus claims of 

corresponding U.M. application); In ?jp 

Wrieht. 866 F.2d 422, 9 USPQ2d 1649 
(Fed. Cir. 1989) (application in "clear 
compliance" witli § 112 "written 
description" requiiement with respect to 
claim limitation that microcapsules were 
"not permanently lixed"): Uuer v. Mira^q ^ 
S45 F.2d 993. 998 . 6 U SPQ2d 1709. 1714 
(Fed.Ctr.1988) (holding generic interference 
count to scroll compressor supported by 
written descriptioa of forei gn priority 
application, the court stated, "A 
specification may, vithin the meaning of 35 
U.S.C. ^ 1 12^ 1. contain a written 
description of a bioadly claimed invention 
without describing all species that claim 
encompasses"); Ke nnecott Corp. v. Kvoc^m 
Intl Inc.. B35 F.2< 1 1419. 5 USPQ2d 1194 
(FedCir.1987) (pajcnt application's lack of 
express disclosure of inherent "equiaxed 
microstructure" property did not deprive c-i- 
p's claims to a sintered ceramic body having 
said property of the benefit of parent's frling 
date), cert, denied. i86 U S. 1008, 108 S.Ct. 
1735. IQQ L.Ed.2 i 198 (1988) : Ralston 
Purina Co. v. Far- Mar-Co, Inc.. Ill FJZd 
1570. 227 USPQ 177 ^985^ (parent 



application's disclosure provided adequate 
written description nipport for certain claim 
limitations respecting protein content, 
temperature, and moisture content, but not 
others); In re Wilder. 736 F.2d 1516. 222 
USPQ 369 (198 4) (broadly worded title, 
general description of drawing, and objects 
of invention of parent patent application did 
not adequately support reissue application 
claims directed to genus of indicating 
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mechanisim for dictating machines), cert 
denied, 469 U.S. 1209. 105 Srt 117^ , ha 
L.i;d.2d323f10RS); //y rg Kaslnw 707 F 7H 
13^ 6. 217 TJSPQ 1089 rFcd.CirJ9{^ 3) 
(claims to method of redeeming 
merchandise coupons, con^rising step of 
providing an audit of coupon crafHIc, were 
not supported by specification of parent 
application). 



There appears to be some concision in our decisions 
concerning the extent to which the "ijmtten 
description'' requirement is separate and distinct from 
the enablement requirement For example, in Fn re 
Wilder, 73g F,2d 1516. 1520. 222 Tf.^apq '^^O 770 
fFed.Cir.l984), cert, denied, 469 U . S. 1209. 105 
S.Ct. 1173, M \ VA%^ ^o^fTQg^ flatly stated: 
"The description requirement is found in 35 U.S.C. ^ 
112 and is separate from the enablement requircnwnt 
ot chat provision." However, in a later case we said, 
"The purpose of the [written] description requirement 
[of section 112,, first paragraph] is to state what is 
needed to fulfill the enablement criteria. These 
requirements may be viewed separately, but they are 
intertwined." K ennecott Corp. v, Kvocera fht'l fnc.^ 
835 F.2d 1410 Id^i ^ TTSP 02d 1194. 1197 
(Fed.Cirl987), cert, denied, 486 U.S. IQOS . 
^.Ct 1735. 100 r.Ed2d IQAriQRP^ The written 
description must communicate that which is needed 
to enable ihc skilled artisan to make and use the 
claimed invention." ^ 

I2M1 To the extent that Kennec ott conflicts with 
E!l<k!l we note that decisions of a three-judge panel 
of this court cannot ovctturn prior precedential 
decisions. See UMC Elec. Co v I /^itcd States 816 
R2d 647. 652 n, 6. 2 CJ SPQ2d 146^^, 1468 n. 7 
(Fed.Cir.t987)- cert, denied, 484 U.S. 1025, in« 
act. 748. 98 L.Ed.2d 761 QOftR) This court in 
mider (and the CCPA before it) clearly recognized, 
and wc hereby reaffirm, that 35 U.S.C. § tl2 first 
paragraph, requires a "written description of the 
invention" which is separate and distinct from the 
enablement requirement. The puiposc of Ihc 
"written description" requirement is broader than to 
merely explain how to "make and use**; the applicant 
must also convey with reasonable clarity to those 
skilled in the art that, as of the filing date *1564 
sought, he or she was in possession of the invention, 
The invention is, for purposes of the "written 
description'' inquiry, whatever is now claimed. 

The District Court's Anafy.7is 



14] We agree with the district court's conclusion that 
drawingg alone may be sufficient to provide the 
"written description of the invention" required by 4 
112, first paragraph. Se veral earlier cases, though 
not specifically framing the issue in terms of 
compliance with the "written description" 
requirement, support this conclusion. 

For example, we previouf;ly stated that "[tjherc is no 
statutory prohibition against an applicant's reliance, 
in claiming priority under 35 U.S.C. 6 ]^o , on a 
disclosure in a design aj)plication if tlie statutory 
conditions arc met." Ka nzaROOS V.S.A ^ /ttr^ v 
Caldor. Inc., 778 F.2d 1571. 1<?74, 99g TT.cpr^ t-ijq 
(F^Cir. 19851 The quesi ion whether the applicant's 
claim to a pocket for athletic shoes waa in fact 
entitled to the filing date of his earlier design 
application Was not resolved in KanpaROOM 
however. Issues of inteni to deceive the PTO were 
involved, as well as an oirof of law by the district 
court in constming die claims of the wrong 
application. Id. at l.S74^ 75. 228 USPQ at 34-35 
The district court's graat of partial summary 
judgment of inequitable conduct was vacated and the 
case renrunded for trial. 

InreB^rkman. 642 F.2d 4 27. 209 USPQ 45 (CCPA 
1981) involved a claim under 35 U.S.C. 6 }20 to the 
benefit of the filing date ol two earlier design patent 
appJicaiions that included drawings gf a carrying and 
storage case for tape canridgcs and cassettes. The 
invention claimed in the lahT- filed utility application 
was an "insert" of "compartmented form." adapted 
for use in the interior of the .storage case. /fLat429, 
209 USPQ at 47. The court characterized die 
dispositive issue as "whethir the design applications 
sufficiently disclose the invi-ntion now claimed in the 
- utility application at bar." Id, at 429. 209 USPQ at 
46, While specifically rcijognizing that "drawings 
may be used to satisfy the disclosure requirement 
iVL at 429. 209 USPQ ttt 4a^7, the court held that 
Berkman's design applications "fail[cd] to disclose 
the claimed invention sufficjently to comply with the 
requirements of ^ 112 first paragraph.*' As the court 
explained: 

Nowheie in die design applications is the word 
^insen" used, nor is thert any indication that the 
interiors of the cases are iiiserts. The drawings do 
not disclose how the insert can be used to 
accommodate either cassette or cartridge type tape 
enclosures. Berkman argues diat one skilled in the 
art would readily recognizij that the interiors of the 
cases illustrated in the design drawings are inserts. 
Wc do not agree. There is nodiing shown in the 
drawings to lead one of ordmary skill to such a 
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CODCjusiOlL 

f(f, fti43Q. 169 USPOat47. 

The issue in In re Wolfonsper^er, 49 CCPA 1075. 
302 F.2d 950 irs!Pn ^17 (1q/;i>) ^as whether 
the specification of the applicant's utility patent 
application disclosing a ball valve, and particularly 
the drawings thereof, supported a claim limitation 
that read: "having, in untensioned condition, a mean 
diameter corresponding approximately to the mean 
diameter of said chamber and a radial width smaller 
than the radial width of said chamber..,," id at 1077, 
30 2 F,2d at 952. 133 USPO at 5j& The court did 
not agree with the Board's conclusion that the "radial 
width" relationship was not supported by applicant's 
figure 5: 

The board's statement that "drawings alone cannot 
form the basis of a valid claim" iA too broad a 
generahzation to be vahd and is, furthemiore, 
contrary to well -settled and long-established Patent 
Office practice.... Consider, for one thing, that the 
sole disclosure in a design patent application is by 
means of a drawing.,,. For another thing, consider 
that the only informative and significant disclosure 
in many electrical and chemical patents is by 
means of circuit diagrams or graphic formulae, 
constituting "drawings" in the case.... 
... The practical, legitimate enquiry in each case of 
this kind is what the drawing in feet discloses to 
one akilled in the an.... 

*15l55 ... The issue here is whether there is 
supporting "disclosure'' ai^d it does not seem, under 
established procedure of long standing, approved 
by this court, to be of any legal significance 
whether the disclosure is found in the specification 
or in die drawings so long aa it is there. 
/cLat 1080^ 83. 3Q2 P.2d at 955-56. tTRPO <i» 
Ml^ , 

Employing a "new matter" analysis, the court in In 
rt? Heinle. .^ 42 F.2d 1001. 145 IJSPQ 231 iCCPA 
I9g5l reversed a PTO rejection of the applicant's 
claims to a "toilet paper eore" as ^including subject 
matter having no clear basis in the application as 
fil*^" , M at 1003^ 14 5 USPQ at 1^ ^ The claim 
Imntarion said to be without support required that the 
width of the apertures in the core be "approximately 
one-fourth of the circumference of said core " Id at 
1007. 145 US PQ at 136. Having reviewed the 
application drawings rebed upon for support, the 
court st^ted: 

it seems to us that [the drawings] conform to the 
one-fourth circumference limitation almost exactly. 
But the claim requires only an approximation. 
Since we believe an amendment to the 



specification to state that one-foiuth of the 
circumference is the aperture width would not 
violate the rule against "new matter/' we feel that 
supi>ortiiig disclosure isxisfs. The rejection is 
therefore Jn error. 

These cases support our holding that, under proper 
circumstances, drawings alone may provide a 
"written description" of an invention as required by 5 
ill* Whether the drawings are those of a design 
application or a utility application ia not 
determinative, although in most cases the latter are 
much rnore detailed. In the instant case, however, 
the design drawings are substantially identical to the 
utility application dra wingy . 

151 Although we join with the district court in 
concluding that drawings nay suffice to satisfy the 
"written description" requirement of 1 12 . we can 
not agree with the legal standard that the couit 
imposed for "written desiription" comphancc, nor 
with the court's conclusion that no genuine issues of 
material fact were in dispute 

With respect to the former, the district court stated 
that altJiough the '081 dchign drawings in question 
"allowed practice" [i.e.. enabled], they did not 
necessarily 

show what the invention is, when "the invention" 
could be a subset or a superset of die feaujres 
shown. Is the invention the semi-circular lumens? 
The conical tip? The ratio at which the tip tapers? 
The shape, size, and placement of the inlets and 
outlets? You can measui c all of these things from 
die diagrams in serial '081 and 50 can practice the 
device, but you cannot tell, because serial 'OBI does 
not say, what combination of these things is "the 
invention", and what ranf^e of variation is allowed 
without exceeding the scape of the claims. To 
show one example of an invention, even a working 
model, is not to desciibe what is novel or 
inu)onant 

745 F-Sunn. at ^11 17 TTfiTQl,! p^A 

We find the district court's concern with "what the 
invention is" nusplaced. and its requirement that the 
*081 draVfings "describe wkit is novel or important** 
legal error. There is "no legally recognizable or 
protected 'essential' clemeni, 'gi^f or 'heart' of the 
invention in a combination patent." Aro W^. Co. v. 
Conyertihh Tod Rttpla^em^ nt Co.. 365 U.S. 336^ 
345. gl S.Ct 590, itfwi, «; I i? ^2d 592 0961) . "The 
invention" is defined by the claims on appeal. The 
instant claims do not recite only a pair of semi- 
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circular lumens, or a cQnical tip» or a ratio at which 
the tip tapers» or the shape, size, and placement gf tlie 
inlets and outlets; they claim a double lumen 
catheter having a combination of those features. 
That combination invention is what the *08 1 drawings 
show. As the district court itself recognized, "what 
Mahurkar eventually patented is exactly what the 
pictures in serial '081 show." 745 F.Sudo. at S23, 17 
USP02datK^57. 

We find The "range of variation" question, much 
en^hasized by the parties, nx>re troublesome. The 
district court stated that "although Mahurkar's patents 
use the same diagrams, [die claims] contain 
limitations *1566 that did not follow incluctably [i.e., 
inevitably] from the diagrams." hi, at 524. 17 
USPQ2d at 1357. As an example^ the court stated 
(presumably with respect to independent claims 1 and 
7 of the '329 oatenil that 
the utility patent* claim a return llunen thai is 
"suhstantially greater than one-half but 
substantially less than a fiill diameter" after it 
makes the transition from semi-circular to circular 
cross-section, and the drawings of serial '08 1 fall in 
this range. But until the utility application wa.s 
filed, nothing established that they had to-for that 
matter that the utility patent would claim anything 
other than the precise ratio in the diagrams.. 
/</■ at 523. 17 USPQ2d at 1357, Mahurkar argues 
chat one of ordinary skill in this art, looking at the 
'Ofil drawmgs, would be able to derive the claimed 
range. 

The declaration of Dr. Stephen Ash, submitted by 
Mahurkar, is directed to these concerns. Dr. Ash, a 
physician specializing in nephrology (the study of the 
kidney and its diseases) and chairman of a 
eorxK>rati6n that develops and manufactures 
biomedical devices including catheters, e^^plains why 
one of skill in ihc art of catheter design and 
manufacture, studying the drawings of the '081 
application in early 1982, would have understood 
from them that the return lumen must have a diameter 
within the range recited by independent claims I and 
7 of the '329 patent . Dr. Ash explains in detail that a 
return (longer) lumen of diameter less than half that 
of the two lumens combined would produce too great 
a pressure increase, while a return himcn of diameter 
equal or larger than that of the iwo lumens combined 
would resuh in too great a pressure di-op. _fF7vJ71 
"Ordinary experience with the flow of blood in 
catheters would lead directly away from any such 
axrangement," Ash states. 



FN7, Higher pressure drops are associated 
with smaller ctqs^- sectional areas for fluid 
flow. Mahurkar".^ opening brief to this court 
states that by applying weU-known 
principles of fluid mechanics (Le., the work 
of Poiseuillc and Hagen), it can be 
calculated that the diameter of the circular 
(return) himen would have to be in the range 
of 0.66 times the diameter of the two lumens 
Combined in order to achieve proper blood 
flow at equal pressure drop. The 0.66 ratio 
falls within the noted claim limitation. 



Although the district coiut found this reasoning 
"logical,'* it noted that later patents iswed to 
Mahurkar disclose diameter ratios closer to 1.0 
((J.S.Pa tent No. 4.584.^ <68^ and cxactiy 0.5 
(U.S.Dcs.Patent No. 272,6M). If these odier ratios 
were desirable, the district court queried, "how does 
serial '081 necessarily exclude the[m]?'' 745 F.Si^p p. 
aT523. l7USP02d at 1357 

r61f7] The district court ejrcd in taking Mahurkar's 
other patents into account, Mahurkar's (axer 
patenting of inventions involving different range 
Innitations is hrelevant to the issue at hand. 
Application sufficiency under 5_JJ2, first paragraph, 
musrt be judged as of the filing date. UnUed States 
Sieef Corp. v. Phillips P^trnleum Co.. 865 F.2d 1347, 
1253. 9 U5FQ2d 1461. 146^. fFed.Cir. 19891 . 

£8] The court further ened in applying a legal 
standard that essentially required the drawings of the 
•08! design application to necessarily exclude all 
dlametei-s other than those xWihin the claimed range. 
Wc ques<;tion whether any dj awing could ever do so. 
At least with respect to inde])endent claims 1 and 7 of 
^e '329 patent and claims ilepending therefrom, the 
proper test is whether the <irawings conveyed with 
reasonable clarity to those of ordinary skill that 
Mahurkar had in fact invented the catheter recited in 
those claims, having (among several other 
limitatioiis) a return lumen diameter substantially less 
than 1.0 but substantially gj eater than 0.5 times the 
diameter of the combhied lumens. Consideration of 
what the drawings cDnveye<[ to persons of ordinary 
skill is essential. See Rals ton Purina, 772 F.2d at 
1575. 227 U SPO at 179 (ranges found in applicant's 
claims need not correspond txactly to those disclosed 
in parent application; issue is whether one skilled in 
the art could derive the claimed ranges from parent's 
disclosure). 

r9iri01 *1567 Mahurkar submitted the declaration of 
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Dr. Ash on this point; Vas-Cath submitted no 
technical evidence to rcfiitc Ash's conclusious. 
Although the district court considered Dr. Ash's 
declaratign, we believe its import was improperly 
disregarded when viewed duQugh the court's 
enoneous interpretation of the law. JFN8] We hold 
that the Ash declaration imd Vas- Cath's non- 
refutation thereof, without more, gave rise to a 
genuine issue of material fact inappropriate for 
summary disposition. See Hesston Corp. y. Shop, 
1988 U.S.Dist. LEXIS 1573, *I3 (D.Kansas) 
(sununary judgment on $ 112 "written description'' 
issue inappropriate where resokition of what parent 
disclosure conveyed to those skilled in the art may 
require examination of experts, demonstrations and 
exhibits). 



FNg. The following colloquy at oral 
argument before the district coiut supports 
oiu- view: 

Counsel for Mahurkar: "So the only 
evidence that we have on this subject £fOra 
people of ordinary skill in the art is that the 
drawings do communicate these range 
limitations, and siven the procedural postinc 
of this case, the Coun has to accept that 
evidence...," 

Disirict Court: * * ♦ *'And if you could 
have written a large number of things that 
were different from what was actually filed 
in 1984, then die diagram isn't enough. 
And that seems to me something that can't 
be resolved by ogling the Ash declaration. 
If 8 really a pure question oflaw." 



Mahurkar urges diat at least some of the remaining 
claims do not contain the range limitations discussed 
by the district court, and that the presence of range 
limitations was not a proper basis for mvalidating 
those remaining elaima. For example, claim S of the 
'141 patent requires, inter alia, a smooth conical 
tapered lip and "the portion of said tube between said 
second opening and said conical tapered tip being 
larger than said first lumen in the transverse 
direction normal to the plane of said septum." Va^- 
Cath counters that claim 8 of the '141 patent is just as 
much a "range" claim as claims 1 and 7 of the '329 
patent , albeit one having only a lower limit and no 
ui^er limit. 

Absent any separate discussion of these remaining 
claims in the district court* S opinion, we assume that 
the court applied to tiiem the same erroneous legal 
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standard. Sunftmary judgment was therefore 
inappropriate as to ihc remaining claims. 
Additionally, the possibiliiy that the '081 drawings 
may provide an adequate $ 112 "written description" 
of the subject matter of some of the claims but not 
others should have been considered. See, e.g., fn re 
Borkov^ykL 4 2 2 F.2d 904. ' >09 n. 4, 1(54 USPO 642. 
646 n. 4 fCCPA 197 Q1 (on review of S 112 non- 
enabletwent rejection; "A «lisclosure may, of course, 
be insuflficient to support one claim but sufficient to 
support ano^.") On ismand, the district court 
should separately analyzes whether the "written 
description*' requirement Itas been met as to the 
subject matter of each claim of the and '329 
patents . 

CONCLUSION 

The district court's grant of siunmary judgment, 
holding all claims of the *329 and ^141 patents invalid 
under 3 5 U.S.C ^ 102fb^ . ij hereby reversed as to aJl 
claims, and the case remanded for further 
proceedings consistent herewith. 

COSTS 

Each parly to bear its own costs. 

RBVERSED and REMANDED. 

APPENDIX 

Independent Claims of the ^U9Patenr 
1 . A double lumen cath<3ter having an elongated 
tube with a proximal first cylindrical portion 
enclosing first and second lumens separated by an 
internal divider, the proximal end of said elongated 
tube connecting to two separate coimecting mbcs 
communicating with the p;spective first and second 
lumens for the injection sind removal of fluid, the 
first Liunen extending fn^m the proximal end of 
said elongated tube to a ih^st opening at ihe distal 
end of said elongated tuba, and the second lumen 
extending from the proxicial end of said elongated 
tube to a second openirg at approximately the 
distal *1568 end of said first cylindrical portion, 
wherem the improvement comprises: 
said elongated tube having at its distal end a 
smooth conical tapered tip that smoothly merges 
with a second cylindrical ix)rtion of said elongated 
mbe, and said second cylii^drical portion enclosing 
the first lumen from the conical tapered tip to 
approximately the location of said Second opening, 
wherein said second cylindrical portion has a 
diamcler substantially gr«;ater than one-half but 
substantially less than a f\ill diameter of said first 



Copr. O West 2004 No Claim to Orig. U.S. Govt. Works 



PA(£2S/27*RCVDAT4/7/2004 5:33:39 PM [Eastern Daylight T^^^^ 



04/07/2004 17:44 FAX 202 220 4201 



KENVON & KENVON 



0 026/027 



935 F.2d 1555 

59 USLW2766, 19 U.S.P.Q.2d 1 111 
(Cite as: 935 F-2d 1555) 

cylindrical portion. 

7. A double lumen catheter having an elongated 
lube *dth a proximal first cylindrical portion 
enclosing first and second lumens separated by an 
internal divider, the proximal end of said elongated 
tube connecting to two separate connecting tubes 
communicating widi the respective fiiat and iecond 
Ixmiens for the injection and removal of fluid, the 
first lumen extending from the proximal end of 
said elorngated tube to a first opening at the distal 
end of said elongated mbe, and the second lumen 
extending from the proximal end of said elongated 
tube to a second opening at approximately the 
distal end of said fct cylindrical portion, wherein 
the improvement comprises; 
said donated tube having at its distal end a 
smooth conical tapered tip thai smoothly merges 
with a second cylindrical portion of said elongated 
tube, and said second cylindrical ponion enclosing 
the first lumen from the conical tapered tip to 
approximately the location of said second opening, 
said second cylindrical portion having a diameier 
substantially greater than one-half bui substantially 
less than a full diameter of said first cylindrical 
portion, said divider in said first cylindricaJ portion 
being planar, the lumens being "D" shaped in 
cross-section in said first cylindrical portion, the 
elongated tube being provided with a plurahty of 
holes in the region of the conical tapered tip, and 
said first cylindrical portion of the elongated tube 
smoothly merging with said second cylindrical 
portion of the elongated tube. 

Tndepend^nt Claims of the 14 f Potent: 
1. A double lumen catheter having an elongated 
tube with a proximal first cylindrical portion 
enclosing first and second lumens separated by an 
internal dividitr, the proximal end of said elongated 
tube connecting to two separate connecting tubes 
communicating with the respective first and second 
lumens for die injection and removal of fluid, the 
first lumen extending from the proximal end of 
said elongated tube to a fiirst opening at the distal 
end of said elongated tube, and the second lumen 
extending from the proximal end of said elongated 
tube to a second opening at approximately the 
distal end of said first cyhndrical portion, wherein 
the improvement comprises: 
said elongated Ujbe havmg at its distal end a 
smooch conical tapered tip that smoothly merges 
with a second cylindrical portion of said elongated 
hibe, and said second cylindrical portion enclosing 
the first lumen from the conical tapered tip to 
approximately the location of said second opening 
wherein said second sylindrical [sic] portion has a 
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diameter substantially less than a full diameter of 
Said first cylindrical portion but larger than said 
first lumen in the tran^A erse direction normal to the 
plane of said flat divider. 

7. A double lumen catheter comprising an 
elongated cylindrical tube enclosing first and 
second lumen* sepaiaed by a flat longitudinal 
internal divider formed a* an integral part of said 
tube, said tube and said divider forming said firsT 
and second lumens as semi-cylindrical cavities 
within said nibc. thi* proximal end of said 
elongated nibe connt^ng to two separate 
comiecting tubes c<tmmunicating with the 
respective first and second lumens for the injection 
and removal of fluid, the first lumen extending 
from the proximal end of said elongated tube to a 
firti opening at the clistal end of said *1569 
elongated tube, said distil end of said tube forming 
a smooth conical tapered tip and the second lumen 
extending from the proximal end of said elongated 
tube to a second opening spaced a substantial 
distance away from said first opening toward the 
proximal end of said nibe, the distal end of said 
divider being joined to the outside wall of said tube 
distal of said second opening, and the outside wall 
ol said tube forming a ^mooth transition between 
said conical lapered tip and the outer circumference 
of the tube proximal of said second opening, said 
transition being larger than said first lumen in the 
transverse direction normal to the plane of said flat 
divider, 

8. A double lumen catheter comprising an 
elongated cylindrical tube having a longitudinal 
planar septum of one-piece construction with said 
tube, said septum dividing the interior of said tube 
into first and second hmnsns, said lumens bemg D- 
shaped in cross-section, ^he proximal end of said 
tube connecting to two separate tubes 
communicating with the respective first and second 
lumens for die injection &nd removal of fluids, tfie 
lumen extending from tJie proximal end of said 
tube to a first lumen extending from the proximal 
end of said tube to a first opening at the distal end 
of said tube, and the secojid lumen extending from 
die proximal end of said lube to a second opening 
axially spaced from the di ital end of said nibe, said 
tube having at its distal end a smooth conical 
tapered tip that merges with the cyhndrical surface 
of said tube, said first lum^ including the internal 
wall thereof formed by said septum extending 
continuously through said conical tapered tip, and 
the portion of said tube between said second 
opening and said conical tapered tip being larger 
than said first lumen in the oransversc direction 
normal to the plane of said sepmm. 
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13. A double lumen catheter comprising an 
elongated cylindrical mbe enclosing first and 
second lumens separated by a flat longitudinal 
internal divider formed as an integral pan of said 
tube, said tube and said divider forming said first 
and second lumens as semi-cylindrical cavities 
within said tube, the proximl end of said 
elongated mbe connecting to two separate 
connecting tubes communicating with he [sic] 
respective first and second lumens for the injection 
and removal of fluid, the first lumen extending 
from the proximal end of said elongated tube to a 
first opening at the distal end of said elongated 
tube, said distal end of said tube forming a smooth 
ccmical lapcred tip defining the distal portion of 
said fiiat himen and said first opening, said fnsi 
opening and an adjacent portion of said first lumen 
having a circular transverse cross-seccional 
configuration, and the second lumen extending 
from the proximal end of said elongated tube to a 
second opening spaced a substantial distance away 
from said first opening toward die proximal end of 
said mbe, the inside walls of said lube forming a 
smooth transition between said semicylindrical and 
circular transvenic cross-sectional configurations nf 
said first lumen, the outside dimension of said 
transition being larger than said firsi lumen in the 
transverse direction normal to the plane of said flat 
divider. 
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